
With around 1.3 billion potential consumers, foreign investors have long 
considered China to be an important retail market. However, despite a 
relatively comprehensive set of national rules governing distribution 
activities, China is best thought of as a combination of many smaller 
markets. Consumer tastes and preferences vary from region to region, 
and logistics costs may make it hard to establish and maintain a 
nation-wide distribution network. Getting the right commercial 
operations in place is crucial for success. But without solid legal 
foundations, commercial success can be very short lived.

This article explores the different models for selling your products in 
China (including through cross-border e-commerce) and navigates you 
through the legal and regulatory regimes on product distribution in China.

Navigating the 
distribution channel 
options for consumer 
products in China
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Models for product distribution 
in China
Chinese law does not require a foreign 
manufacturer or reseller to have a presence in 
China in order to sell their products in China. 
Products, whether imported or manufactured 
locally, can be sold by third-party distributors 
or agents in China or cross-border. Having a 
presence in China, however, does increase 
control over the distribution network and 
allows for greater levels of aftersales service.

The distribution models available in China 
mainly include:

•• Appointing a Chinese distributor – Entering 
into a distribution contract with an onshore 
distributor to distribute products through its 
sales network in China.

•• Commercial agents – Appointing 
commercial agents to promote products and 
introduce buyers, with sale being made 
directly with the buyer. Commercial agents 
can be useful, whether products are 
manufactured in China or imported.

•• Establishing a Chinese trading company – 
Establishing your own trading subsidiary in 
China for distribution of the products.

•• Franchising – Entering into a franchise 
agreement, authorising Chinese franchisees 
to use the registered trademarks, logos, 
patents and know-how owned by the 
franchisor in exchange for royalties.

•• Cross-border e-commerce (B2C) – Sale of 
products via online e-commerce platforms, 
with products delivered to Chinese 
customers through courier or postal services.

Both commercial and legal considerations 
must be taken into account in determining 
which model, or combination of models, is 
most attractive for any particular product.

Agents and distributors
Commercial agents in China typically promote 
products, introduce potential buyers and 
facilitate sales. They will not generally have the 
right to bind the principal. Rather, their role is 
typically just to find and introduce buyers. The 
resulting sales will occur directly between the 
principal and the buyer, with the commercial 
agent collecting a commission fee. 

Where the products being sold are those of a 
foreign company or its affiliate, it may establish 
a representative office to facilitate sales. 
Alternatively, an independent third-party may 
be appointed as a commercial agent. 

It can be difficult for a foreign company, and 
even for a foreign invested enterprise (FIE) in 
China, to ensure that a commercial agent 
markets its products appropriately and 
respects the seller’s intellectual property and 
goodwill (which can end up attaching to the 
commercial agent rather than the seller’s 
brand). The foreign seller may also have 
difficulty effectively prohibiting a commercial 
agent from engaging in unethical business 
practices. Where an affiliated representative 
office or an affiliated commercial FIE is 
appointed as the commercial agent, this would 
give greater protection to the foreign seller’s 
intellectual property rights and goodwill.

The typical wholesale distributor in China buys 
and resells the products to retailers or other 
distributors. Many Chinese distributors cater 
to the distribution of foreign products. 

Practical tips
China is a very big market, comprising 
multiple regional and local markets, 
each with significant variations. This 
means that it is very unlikely that any 
principal will find a commercial agent 
or a wholesale distributor with 
sufficient reach and competency to 
properly service the entire China 
market. While it is not uncommon for 
an agent or distributor to request 
rights covering the whole of China, 
overseas sellers generally achieve 
better results by appointing a 
commercial agent or distributor for 
particular provinces or regions of the 
country only. 

Care should also be taken to properly 
vet an agent or distributor before it is 
engaged. We recommend that:

•• Legal due diligence is conducted to 
ensure that the agent or distributor 
is duly established and in good 
regulatory standing. This must 
include Chinese-language due 
diligence. It is not unheard of for a 
foreign company to contract with a 
Chinese company that uses an 
English name only to find out when a 
dispute arises that the company 
doesn’t actually exist.

•• Commercial due diligence is carried 
out to establish whether the agent or 
distributor is a reputable business 
partner. This should also cover its 
key employees. You would want to 
know, for instance, if either the 
company or any of its key employees 
had a track record of misusing 
intellectual property rights.

Whichever commercial agent or 
distributor is chosen, the engagement 
agreement should provide maximum 
contractual protection in respect of the 
products and business of the seller. 
This includes contractual prohibitions 
against the agent or distributor 
engaging in bribery and other 
un-ethical practices. Having suitable 
governing law and enforcement 
provisions can be critical to a properly 
functioning agreement.
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Setting up your own trading 
company in China
It is common for a foreign company to 
establish a trading company in the form of a 
foreign-invested commercial enterprise 
(FICE) when it has reached a certain level of 
success in selling to or trading with China, or 
simply where it prefers to have an 
on-the-ground presence in the country. 

A FICE is permitted to import goods to China 
to sell directly, either in wholesale or retail. 
Establishing a FICE allows for a more direct 
relationship with Chinese suppliers and 
customers, stronger control over the 
distribution network, and also opens to the 
possibility of warehousing in China. A FICE 
is also permitted to engage in franchising 
and to take part in transactions on the basis 
of commissions. 

Governmental filings and registration are 
required to establish a FICE, which generally 
take around two to three months. 

Compared to an agency or distributorship 
model, setting up your own trading company 
in China will entail higher cost. You will need to 
bear the costs of, among others, incorporating 
and operating the trading company, 
developing and expanding the local 
distribution network and carrying out 
marketing and advertising. 

Franchising 
The franchising model, which allows 
franchisees with limited capital to be part of an 
established business, is well suited to a 
developing economy like China. However, 
foreign franchise brands have been facing 
fierce competition in China in recent years. In 
early 2017, McDonald’s sold the 20-year 
franchise of more than 1,750 restaurants in 
mainland China and Hong Kong to a Chinese 
consortium, highlighting the challenges faced 
by foreign franchise brands in China. That 
being said, the huge consumer market in China 
is too great to ignore. Foreign franchises in 
sectors such as food services, business 
services, hotels, education and real estate are 
necessary to fill the needs of China’s 
fast-growing middle class. 

To establish a franchise in China, a franchisor 
must have an operating history of at least one 
year in China, operating at least two 
directly-owned shops in China and be the 
owner of a PRC registered trademark or other 
operational resource. 

The franchise agreement provides the control 
over the franchisee by setting out the rights 
and obligations of both the franchisor and 
franchisee. The cost for the franchisor of 
launching and maintaining sales and 
distribution operations (save for the 
investment in marketing, training and 
advertising) are far less as compared to those 
for establishing a proprietary distribution 
network. However, the franchisor will have 
weaker control over the distribution network 
and will also lack any direct customer 
relationships which are developed and 
maintained by the franchisee. 

Cross-border e-commerce 
China’s e-commerce sector is a major driver 
for retail growth, with China already the 
world’s largest e-commerce market. Domestic 
e-commerce platforms such as taobao.com, 
tmall.com and JD.com have flourished. Cross 
border e-commerce is also booming, with 
overseas sellers increasingly using online 
platforms to export and distribute their 
products into China.

A number of options are available to access 
China’s e-commerce market:

•• Direct sales to consumers from 
foreign-based e-commerce platforms. 
Under this model, overseas sellers target 
individual consumers in China without 
setting up a website or operations in China. 
Individual consumers in China access 
foreign e-commerce platforms and buy 
goods via those platforms. The goods are 
then shipped into China directly to the 
customers. In practice, PRC customs only 
conducts random inspections on such 
shipments. The effect is that goods are often 
(but not always) imported without customs 
duties being charged. This model, however, 
is facing increasing regulatory challenges 
with the Chinese government strengthening 
the regulation of such sales.

•• Setting up a shop on a Chinese e-commerce 
platform. This involves registering a shop on 
an existing e-commerce platform in China. 
Sales are conducted over that platform, with 
the goods being physically distributed in 
accordance with the overseas seller’s 
usual practices.

•• Setting up a shop on a Chinese e-commerce 
platform with bonded goods in China. This 
model works similar to the previous option, 
except that under this model, goods are held 
in stock in China in certain bonded zones 
(including China’s FTZs) by third-party 
logistics service providers. The goods are 

stocked in bonded zones in China before any 
order is made and are shipped from the 
bonded zones to the consumers directly 
when they make their orders via the 
e-commerce platform. This results in 
shorter waiting times for consumers, and 
lower international logistics costs.

In March 2016, the Chinese government 
issued a series of new rules to regulate for 
the first time cross-border e-commerce. 
These include, among others, the issuance 
of “Positive Lists” which set out the scope 
of products that can be imported through 
e-commerce platforms and the introduction 
of new tax rules applicable to products 
imported via these platforms. The new 
rules also tighten the inspection and 
quarantine requirements for bonded goods 
and clarify certain registration procedures 
(in particular with respect to food and 
medical products) that must be completed 
before products can clear customs. Whilst 
regulation has been tightened, China has 
enacted the E-Commerce Law (which came 
into effect on 1 January 2019) to encourage 
cross-border e-commerce in general. This 
includes, among others, improving the 
administrative process such as customs, 
tax, quarantine and payment procedures. 

As China shifts its economic focus from 
export to consumption, there are ample 
opportunities for foreign companies to enter 
this booming retail market. However, there are 
also many challenges given China’s unique 
business and regulatory environment. 
Businesses are recommended to seek 
professional advice when analysing their 
distribution options in China to ensure the 
most suitable option is selected for the size 
and nature of their business. 
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Issue 1

The future of 
retail: AI, AR  
and VR

When you think of current trends in the consumer and retail sectors, 
buzzwords like "artificial intelligence", "augmented reality" and "virtual 
reality" spring to mind. The retail scene is undergoing fundamental 
disruption – and these emerging technologies are centre-stage. 
Traditionally, such technologies were often characterised as mere 
"hype" and considered better suited for sci-fi movies rather than the 
real world. However, they are now very much a reality and continue to 
develop rapidly, causing consumers and retailers alike finally to take 
them seriously.

Today's consumers have an overwhelmingly 
large range of products and services to choose 
from, and are inundated with a constant flow of 
advertisements wherever they go. The result is 
that they crave a more personalised experience. 
Retailers have therefore started to exploit the 
progress made by tech giants to fulfil this 
demand. The gradual deployment of artificial 
intelligence, AR and VR in the consumer sector 
is enabling retailers to collect a large volume of 

data and gain a deep understanding of 
customer behaviours and preferences, which 
can translate into long term benefits for the 
consumer of the future. However, there are 
legal issues which arise and require 
consideration. 

In this article we explore these technologies, 
including examples of their use in the retail 
sector and the associated legal issues. 

The future of retail  
AI, AR and VR
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Issue 2

Targeted 
advertising

It is estimated that the average consumer is exposed to up to 10,000 
ads in a single day. Advertising is a big part of the consumer experience 
and as technology increasingly plays a protagonist role in our daily lives, 
it is no news that online advertisements are steadily replacing the more 
traditional forms of publicity. The UK's Internet Advertising Bureau 
recently announced that the overall digital ad spend in the UK grew by 
13.8% to £5.56 billion in the first half of 2017 alone, with spend in online 
video ads overtaking the expenditure on banner ads for the first time. 

At the same time, over 40% of the world's 
population now has access to the internet and 
users are constantly leaving digital footprints, 
across a range of online channels, by willingly 
sharing mass volumes of useful data. This 
creates a huge market for advertisers, as well 
as a vast pool of insightful information about 
consumer behaviours and preferences. 
Technology giants such as Google and 

Facebook are also making an impact by 
creating platforms that enable data not only 
to be collected more easily but also analysed 
and extracted. 

These combined developments have 
kick-started the reshaping of the advertising 
industry, particularly in terms of enabling 
organisations to target advertising at their 
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Issue 3

The supply chain 
and brand value

In this article we look at how transparency and business ethics are 
driving supply chains to the foreground, and how new technologies can 
give your business an edge.

Supply chain management is business critical in the FMCG sector. It 
ensures that the right goods and ingredients get to market when they 
are freshest, when there is demand, in time for any promotions, and at 
the lowest cost. But it also ensures that consumers are getting what 
they pay for: not only a product that's consistent with its marketing – 
including where it comes from and what it contains - but also a product 
consistent with the consumer's values. These values increasingly focus 
on sustainability and business ethics as part of a brand's image.

We have previously explored how the use of 
artificial intelligence and big data analysis is 
being used by retailers. Artificial intelligence 
and machine learning can help to forecast 
sales, reduce waste, and deal with shrinkage: 
the mismatch or loss of stock due to damage 
or stocktaking errors. This was considered 
inevitable until recently, but is now something 
which businesses have a real hope of 
eliminating entirely.
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Issue 4

Targeting online 
risk

In our latest publication in our Future of Consumer series on issues 
facing the Consumer sector, we look at some of the online risks 
threatening businesses today. We examine the options available to 
tackle IP infringements online, such as the sale of counterfeit goods, 
with a focus on the most powerful weapon for rights holders - blocking 
injunctions from the courts. We also provide practical tips to help 
tackle and combat online infringements. 

Online infringement

A torrent of online risks threaten businesses 
today, potentially damaging to their products, 
data, content or wider reputation. The rise of 
online infringement is linked to the ease with 
which anyone can register a domain name and 
the popularity of social media and other 
e-commerce platforms, as it has enabled 
counterfeiters to access cheap routes to 
market and vastly expand their operations. 
Counterfeiters can also raise the profile for 
replicas, by using paid searches on Google or 
popular hashtags on Instagram. Online piracy 
is rampant and a significant element of these 
online threats now comes from accessing 
unlawfully streamed content, whether music, 
film or sports coverage. 

Given the huge volume of online 
infringement, IP owners are increasingly 
targeting intermediaries, such as ISPs, hosting 
providers and third party marketplaces (eg 
Amazon and eBay) as a means of combatting 
these infringements. Counterfeiters rely upon 
intermediaries to provide services and their 
market access is impeded, if these services 
are blocked.

However, intermediaries can seek to reply 
upon the defence provided by Article 14 of the 
E-commerce Directive. The law on this area 
has been developing since the CJEU's seminal 
decision in L’Oréal v eBay1 in 2011. In this case, 
it was affirmed that, under EU law, the defence 
applies to hosting providers only if they do not 
play an active role which would allow them to 
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Issue 5

Bricks and clicks

The last two to three years  have seen a number of significant M&A 
transactions between traditional bricks and mortar retailers and online 
retailers. In part, these transactions may be seen to be a result of the 
maturing of the online retail space. Traditional retailers are now more 
comfortable with online operating models and the valuations applied to 
these businesses, not least because nearly all retailers of note will have 
some online presence themselves. The nature of the recent transactions 
also provides some indication as to the future development of retail 
and, in particular, the growing convergence of the online and bricks  
and mortar business models.

In previous articles in our Future of Consumer 
series we have examined how artificial 
intelligence, augmented reality and virtual 
reality are being used by retailers to offer an 
enhanced retail experience to consumers. This 
briefing focuses on the fundamental changes 
to retailers’ models of operation that have 
occurred since the emergence of the internet 
as a retail platform. We look at how these 
changes have influenced recent M&A activity 

in the retail space and how this activity 
indicates a growing convergence of the 
operating models of online retails and 
traditional bricks and mortar retailers.

Driven by the realisation that bricks and mortar 
retailers will never be able to overcome the 
advantages that an online model offers in 
terms of convenience, costs, flexibility and 
access to markets (discussed below), bricks 
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How M&A is accelerating 
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Issue 6

GDPR and 
consumer 
business supply 
chains

Issue 7

Retail CVAs: 
Trends and  
future direction

The face of the UK's high streets and shopping centres continues 
to change rapidly as consumers, shopping and leisure habits change 
and evolve.

In this latest article in our "future of consumer" series, we look at the 
continued use of company voluntary arrangements (CVAs) by retailers 
(and restaurant owners) to reduce their exposure to landlords under 
their leases and ask what are the trends and the future direction of this 
restructuring procedure.

A large number of bricks and mortar retailers 
continue to face significant headwinds in their 
businesses, including:

•• reduced discretionary spending 
by consumers;

•• increased business rates;

•• increased level of online purchases affecting 
footfall as well as sales; and

•• a gradual shift, in particular in high streets, 
away from retail towards leisure.

Whilst this is not all doom and gloom for those 
retailers that have a balanced digital and 
physical presence and are making use of that 

balanced presence to increasingly utilise their 
retail footprint to deliver new consumer 
experiences and to support their online offering 
(collections, returns, touching and trying), it is 
certainly not a good time to be a commercial 
retail landlord and the prevalence of retailers 
proposing (increasingly aggressive) CVAs only 
serves to make matters worse for them.

We are approaching the tenth anniversary of 
this firm advising JJB Sports PLC on the first 
major retail CVA and in the last 12 months there 
has been a high volume of CVAs in the retail and 
casual dining spaces from Toys "R" Us, Byron 
Hamburgers, Carpetright, Jamie's Italian, New 
Look, Select/Genus, Prezzo, Carluccios, 
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Issue 8

Plastics: Have 
consumers fallen 
out of love?

Plastics are an integral part of modern life, even to the point of being 
deliberately incorporated in our bodies within knee and hip 
replacements. Plastic cards give us entry to buildings and transport, 
allow us to pay our way and obtain cash. Plastics form part of popular 
culture: from vinyl records through to the tape in music cassettes, from 
CDs to the portable devices on which we now play digital music files.

As the UK Government consults on plastic waste recycling, we 
examine the broad spectrum of issues that affect our relationship with 
plastic. What is it made of, how long has it been around, why is it such 
a successful material? How are chemical substances incorporated into 
plastics regulated and what new steps are proposed to regulate harmful 
environmental impacts from plastic waste?

Such issues are generating a great deal of interest at present from 
consumers and may affect buying choices. Regulation is being targeted 
to manufacturers and suppliers of goods incorporating plastics and 
those wrapped in plastic packaging. In the UK, Government is using the 
tax system to incentivise the use of recycled plastic, and at the same 
time proposing to extend existing schemes so as to ensure that it is 
industry rather than the tax payer who bears the full financial cost of 
the eventual disposal of plastic waste. These measures will inevitably 
bring greater compliance costs for the consumer goods sector.
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